7/02 Exam - MO Essay 1 - Sample Answer #1

Question 1.

Part 1. Generally, in Missouri, review is based on whether the particula dispute constitutes a
contested case A contested caseexigts if (1) astatutory/regul atory right to a hearing exists and
(2) itisto be adversarial in nature. Here, the hearing in front of the Commission was initiated
pursuant to commission rules, thus the first requirement is satisfied. Moreover both witnesses
testified adverse to one another and the commission found the facts and interpreted the law.
Thus, this constituted a contested case.

Chance should seek review by filing a petition for administrativereview in the circuit
court. MAPA (MO Admin. Procedure Act) provides the authority for such review.

Part 2: Generally, in a*contested case,” the reviewing court review decisions of |aw de novo.
Practically no discretion is gven to the agency in constructing and interpreting statutes. Thus,
the reviewing court will review the Commission’ s findings re: the interpretation of “misconduct”
de novo and essentially re-decide the law.

However, factual issues are reviewed in contested cases under a “substantial evidence on
the record” standard. To do so, the court will ensure that enough evidence for ajury to find the
appropriate facts (smilar to summary judgment std.) existed when the agency decided the case.
(Nojury involved, but the test isvery similar).

Part 3: Thiswould constitute a mixed question of law and fact. Thecourt would attempt to
separate out the “pure law” and the “pure facts.” Once doing so, it will review the pure law de
novo (eg. what the Gaming Statute requires for misconduct). It will use “substantial evidence on
the record” standard to review the facts (eg. whether Alvin's conduct violated the“ misconduct”
std.)

Part 4: Assuming that the agency followed appropriate MO notice and comment rulemaking
procedure (i.e notice & comment/30 daysin MO regster for comments & final rule published for
30 days before taking effect), it would not matter whether Alvin actually “knew” of the statute.
As an advanced participant in the gaming industry, his failure was his fault, he should’ ve
checked to MO Register.

Part 5: The court of appeals should dismiss Alvin's due process clam. Generally, a claim must
be raised in the circuit court to preserve it for the court of appealsto review. Moreover, in MO,
constitutional claims must be made at the first opportunity. Here, that would have been at trial.
Thiswould have allowed the taking of evidence and the creation of arecord for the gopellate
court to review.

Part 6: Stickler failed to exhaust his administrative remedies, which isrequired. Moreover,
generally a circuit court with jurisdiction tha overlaps with an egency will abstain and allow the
agency to decide the caze. Of course, Stickler could always seek review of the decision in circuit
court once he has afinal decision from the agency and arecord for the circuit court to review.
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1. Most administrative decisions rendered by Agencies as that term is defined by the Missouri
Administrative Procedures Act (an entity with an administrative purpose that is entitled to hear
contested cases or procedure rules) (“MAPA”) are subject to judicial review even in the absence
of such a provision in the agencies enabling legidation. The case (hearing) decided in this fact
pattern clearly qualifies as a“ contested case” under MAPA because it was required (either by
Commission rules as was the case here, statute or constitutional due process) and it is adversarial
in nature. The hearing effects Chance’ s rights not an open class of people Thus this contested
case should be appealable to a Circuit Court in Missouri. The Administrative Hearing
Commission, aneutral body that reviews some agency hearingsis another avenue for review but
it does not apply to gaming commission decisions. Thusfiling acasein the circuit court for
review of the contested case is gopropriate. Additionally, because constitutional due process
rights are implicated, thisis another grounds to have the agencies decision reviewed by a court.
A governmental entity (the commission) was involved, the action was individualized (it effected
Chance only) and arguably deprived him of aliberty or property interest (money is property and
Chance wasfired). Thelevying of afine by an agency is usually reviewable by Missouri Courts
because it is a deprivation of atraditional indicice of wealth (i.e. property/money).

2. When acourt reviews an agencies Legal decisions (as in the legal requirements for
“misconduct” under the gaming statute) they use a de novo standard of review. Missouri courts
do not usually follow the Chevron case but instead review findings of law de novo. Inthis case
the commission isinterpreting its statutes definition of the term misconduct. The court might
give some deference to thisdecision, but if it is viewed as legal it will use de novo review.

For factual findings a court usethe substantial evidence standard of review. Thisissimilar to
that of adirected verdict and aslong as areasonable fact finder could have reached the decision
based on the evidence it will be upheld by the reviewing court.

3. Final determinations by agency decisions are usually reviewed using the arbitrary and
capricious standard of review. This deferentia standard of review is somewhat similar to the
substantial evidence standard butit is more deferential. Aslong as the Commission decisionis
based on some evidence and isrational and it is not found that like situations are being treated
differently it will usually be upheld by a reviewing caurt.

4. Chance' s argument that he was not aware of acommission rule is probably a weak one.
Ignorance of aruleisnot usually a strong argument. If the commission was required to follow
MAPA initsrule making procedures and it abided by the Notice and Comment informal rule
making process therein, then Chance’ s argument is doomed to fail. 1f Chance can show that
these procedures were not followed (and the Commission was a state agency that had to follow
them under MAPA) he might have more success on this argument. In this case, the facts are
unclear asto why Chance did not know. Agencies areusually given much deference to decide
whether to issuerules or use adjudication (“contested cases”) to promulgate policy.

5. Usualy aconstitutional argument such asthisis not raised for the first time on appeal and



thus | don’t think that the Appellate Court would have to reach the merits on this argument
because it was not preserved for appeal in thetrial court. However, if they did, a constitutional
due process argument regarding rule making is not usually successful. Goldlessv. Kelly and the
Matthews balancing test for constitutional due process rights are usually implicated when a due
process right relating to a hearing (or contested case) is denied. In this argument he would be
arguing that the commission violates his due process rights for being vague. Agencies have wide
latitude to interpret their statutes by adjudicatory hearings (vice rule making) and absence a
showing of abuse of that process, treating similar cases differently, or direct reliance on earlier
rulings a constitutional challenge will probably not be successful on these grounds and based on
the facts on this case.

6. They coud argue that Chance has not used dl of the administréive proceduresavailable to
him first and thus the case is not ripe for judicial review. Before appealing to a court
administrative remedies must be exhausted and in this case, Stickler doesn’'t appear to have
exhausted his administrative remedies. A constitutional or legal argument is not involved, so
Stickler should appeal to the agency head of the Gaming Commission before seeking judicial
review.
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1. Thiswas acontested casebefore the MGC. To seek judicial review, Chance must first
exhaust all administrative remedies and then he can file suit in Circuit Court. Chance may seek
review on Constitutional, Jurisdictional, Procedural grounds and on the merits. The authority by
which he can seek review isthe MOAPA and/or the Enabling Act of the MGC.

2. For the “misconduct” determination, the court should apply de novo review—substituted
judgment. The term “misconduct” isdefined by statute, and the court’ s are the ultimate
interpreters of statutory law. The court should apply the substantial evidence standard to the
findings of fact. This standard of review is whether the decision is reasonablein light of the
record as awhole.

3. Thefina determination is a decision on the merits. Since thiswas a contested case, the court
will apply a substantial evidence standard to the findings of fact and an ause of discretion
standard for any discretionary or disciplinary decisions handed down by the MGC. The abuse of
discretion standard will determine whether or not the MGC considered any irrelevant facts, failed
to consider any relevant facts, the decision is unreasonable, or if there are any unexplained
inconsi stencies.

4. Ignorance of the regulation/law is generally no excuse. The court will look to the jurisdiction
of the MGC in the statute/Enabling Act, to seeif the MGC has jurisdiction over the non-gaming
areas of the casino. Assuming that the MGC doe have jurisdiction and alaw covering prior
approval, Chance will not succeed in this argument.

5. On appeal, the appellate court will review the record of the administrative hearing. Chance
must raise issues and objections in the admin. hearing in order to preserve them for appeal.
Since he failed to do so, the Court should dismiss this point on gopeal.

6. Stickler must first exhaust all administrative remedies before filing suit in circuit court. The
Commission should move to dismiss his petition on this ground. Stickler will be compelled,
after dismissal, to petition the MGC or Admin. Hearing Commission for a hearing regarding his
fine. Only after exhausting these administrative remedies can he file in drcuit court for areview
of those decisions
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1. Joeislikely liable to specifically perform the contract.

Specific performance requires: 1. No adequate remedy at law, 2. certainty, 3. No practicahility
concerns such as foisting and excessive judicial supervision, 4. Unique subject matter.

In Missouri, areal estate vendor is generally entitled to specific performance because even
though he contracted for the payment of money, under the doctrine of “affirmative mutuality of
remedies,” the vendor gets the same relief that the vendee could get, that is, specific performance
of a contract to convey land, which is per seunigue.

There are no practicability concerns here, and we have already established that the resis unique
and there is no adequate remedy at law. Theremainingissueis certainty. Equity requires more
specificity than aregular contract before specific performance will be awarded/granted. Here
there was afill in the blanks contract which contained a description of the home, aprice, and a
closing date. The understanding concerning Joe's “trade” contingency was not embodied in the
contract. Further, more specificity would have been desired as to warranties title, deeds,
financing, etc. However, the subject parcel was identified, with aprice, and a date was set for
sale. Thisislikely certain enough to enable specific performance.

Hence, since Mike is avendee entitled to specific performance of areal estate contract and the
contract is certain enough to enable equitable relief, Joe will be required to specifically perform
unless he can establish an equitabledefense (none are indicated in the facts) or succeedsin
reforming the contract.

2. Theissue is whether Joe will be able to reform the contract on the basis of amutual mistake.

Reformation is an equitable remedy whereby a court will “reform” or alter a contract to comport
with the actual intent of the parties. It is available where a mutual mistake has occurred.

A mutual mistake occurs where the parties attach different meaning to aterm or fail to embody
terms of agreement inthe contract, without fault of either party.

Here, Mike filled out aform contract that Joe adhered to. Thefill in the blank form provides
some evidence that the agreement did not embody their intent. This conclusion is bolstered by
the rel aively clear evidence of atrade contingency.

Hence, Reformation may be available to Joe (he will have to present adequae evidence, the Parol
Ev. Ruleisinapplicable because this goes to the fact of contracting).
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1) Generally, to obtain specific performance, six elements are required. The plaintiffs remedy at
law must be inadequate, equitable relief must be feasible and practicable, there must be no
defenses thereto, there must have been avalid contract, al conditions thereto must have been
performed and there must exist mutuality of remedy. Here, Mike will likely prevail on a spedfic
performance claim. Mike'sremedy at law is inadequate because the sale of land isinvolved.
Land is always considered unique. Additionally, equitable relief is both feasible and practicable,
as both parties are in the jurisdiction; and performance would be mandatory (yet very simple) as
no installments or complex activity isinvolved. Inthis case, thereare no defenses available to
Joe - there was no material misrepresentation, no fraud, and no mistake. There was avalid
contract, from all outward appearances. Asto conditions to the contract, Joe & Mikedo have a
legitimate dispute, however, that dispute cannot nullify the contract. Conditions alleged to have
arisen prior to or contemporaneously with awritten agreement intended to be the final agreement
between the parties are not given effect and cannot be proved by extrinsic evidence, due to the
parol evidencerule. Therefore, Joe & Mike' s signed contract is presumed to have been the final,
complete agreement of the parties. The contract made no mention of the condition, and parol
evidence cannot be used to prove its existence. Thus, there were no conditions to be performed
under Joe & Mikes contract. Ladly, there must be mutuality of remedies for specific
performance to be properly granted. Here, both parties could compel the other to perform (no
defenses thereto), and mutuality exists.

Onthefacts, it islikely that Mike could prevail on arequest for specific performance.

2) Generdly, acontract may be ref ormed if it does not refl ect the parties true agreement. In
order to grant reformation, the court must find mistake, mutual or unilateral (under limited
circumstances). Here, there was meeting of the minds at the time of the contract. Joe believed
he was free to purchase the home “if he was traded,” and Mike knew Joe' sbeliefs. The
condition was omitted from the contract not because Mike believed there would be no condition,
but because he didn’t want one to appear in the contract, and because he was awed by Joe' s fame.
Mike cannot now say that no condition existed and there was no meeting of the minds.
Reformation may or may not be proper here. If the court finds that Joe believed, as an
unsophisticated buyer, that the agreement contained a condition, reformation is proper. If,
however, the court finds that Joe & Mike were clear at the time of contracting about what each
was getting under the contract and neither knew that conditions not in written form areinvalid,
reformation is also proper. Therefore, Joe' s request for reformation should be granted.
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1) To obtain specific performance of a RE K there must be 1) avalid contract, 2) all conditions
precedent must be met 3) damages must be inadeq 4) enforcement must be feasible 5)
mutuality of remedy 6) no defenses available

Herethereisavalid signed K to purchase/sell Mike' s home. According to the terms of the
written K, there are no conditions/contingencies & therefore that requirement ismet. In REK,
action for land, damages are presumed to be inadequate, therefore tha requirement is met.
Enforcement must be feasible. Thiswould entail things such as jurisdictions of the parties&
how involved the Ct must be in enforcing the obligation. Here the Ct has jurisdiction over the
property & the parties (defendant made aK in MO & therefore comes w/i Long Arm Statute)
There must also be mutuality of obligations & remedies. This means that the buyer could have
also sued for spedfic performance. Historically that was not the case. Today however itis
accepted that a purchaser can sue for spec perf of a RE K. Fnally there must be no defenses
(laches, unclean hands, hardship).

Laches doesn't apply b/cthereis no time delay. Mike has engaged in no misconduct in this
transaction that would make the unclean hands doctrine come into play. And the hardship
defenseisnot valid. The parties contracted & got what they contracted for (maybe not however,
see Quest. #2)

Without addressing the reformation claim, Mike stands a pretty good chance of getting Spec Perf
of the RE K.

2) Reformation occurs when the parties have avalid K, but for some reason (mistake, oversight)
the written K doesnot conform to the party’ s intentions.

A unilateral mistake usually won't suffice. A mutual mistake would normally be grounds for
recession aswdl.

Here, we have avalid RE K to sell Mike'shome. It contains no conditions or contingencies.
However Joe did not want to go through w/ the K unless he was traded. His intention was to
make the sale conditioned on him being traded. But that is not enough, we must look at Mike's
intention.

From the facts, initially Mike wanted no contingencies for the sale of his house. However, he
wanted to sell the houseto astar like Joe, & apparently impliedly, agreed to the contingency. It
appears Mike' s intention was to also make the sale conditioned on Joe beingtraded. Hefelt it
was certain to occur & believed that the condition would be satisfied.

Y ou could also argue thisis a mutual mistake as to whether Joe would be traded. Thisisnot a
good argument however b/c they made that acontingency, they knew it was possible for hm to
not be traded.



Because therewas a valid written K that failed to reflect the true intention of the parties,
reformation is applicable. The K should be reformed & Joe should not be forced to purchase the

property.

The parol evidence rule (bars admission of evidence of prior/contemporaneous oral evidence that
contradicts terms of written K) woud not bar this testimony b/c Joe is not trying to contradict a
term of the K, he istrying to show there is a condition that has not occurred.
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1. No.

2. Inthis case, John and Sue were not required to supplement the responses to the
interrogatories. Thisis b/c of theway the interrogatories are drafted. Theinterrogatories clearly
ask for “written or recorded statements” of any person “conceming the occurrences set forth in
your Petition” Inthis case, the filming of D’ Bugg inspecting a neighbors house has nothing to
do w/the House' s lawvsuit.

In 19, the interrogatory reads the same way—* personal knowledge of fads set forth in your
petition.” The neighbors have no facts concerning the House' s lawsuit. Normally, the scope of
discovery is anything that is reasonably calculated to lead to admissible evidence. Therefore, the
fact that this videotape may be inadmissibleisirrelevant for discovery purposes. The reason why
House' s don’'t have a reason to supplement is b/c the interrogatories are so narrowly drawn.

3.A party has an obligation to supplement interrogatoriesif they ask for:

1. Names of witnesses or

2. Names of experts or

3. The answer to the interrogatory was wrong or
4. To answer to the interrogatory becomes wrong.

In this instance, #18 needsto be
4. Yes

5. On appeal, thecourt of appealswill look at this dedsion under an abuse of discretion gd
meaning that it will not be overturned unlessit is clearly against the logic of the drcumstance, it
isso arbitrary and capriciousthat it shocks the ordinary sense of justice and it suggests the judge
did not consder theissuefully.

In thisinstance, the judge, if she decides sanctions to be warranted, might be able to dismiss the
case. However, thisinfraction is of the typethat is so trivial that it does not warrant dismissing
thewhole case. Thiscasejust involved asituation wherethe may not havegotten some
irrelevant evidence in the videatape and the neighbor’ s testimony. If a bigger violation would
have occurred, maybe dismissal was warranted, but not in this case. Additionally, it isunclear
whether the D’ Buggs attorney followed proper procedure in filing for sanctions. It isnot clear
whether he sent the request for withdrawal, followed by the motion, then waiting 30 days to
allow the other side to comply, and then if they hadn'’t to file the motion for sanctions. If the
attorney did not do this, the sanction was improper.
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1. NO

2. Although Federal Civil procedure imposes a general obligation to supplement discover
responses, Missouri civil procedure generally imposes no such obligation. While there ae
exceptions and in some cases Missouri will impose a duty to supplement the exceptions do not
appear to apply here. Finaly the House' s can agree that this videotape (of the defendant doing a
termite inspection of the house of aneighbor does nat fit within the scopeof the two questions,
there is no evidence that any person made statements on the tape concerning the occurrences set
forth in the petition. Nor isthere any evidence that the neighbor had persona knowledge of the
facts set forth inthe petition. Thus Joeand Sue were in no obligation to supplement their
responses to their interrogatories and even if there was an obligation to generally supplement
then the tape likdy falls outside the scope of the initial interrogatories.

3. A party must supplement interrogatories concerning the identity of expert witnesses that will
be called to testify. The identity of other witnesses that theparty intendsto call. Also apaty
must supplement answers to interrogatories concerning exhibits that the party intends to use at
trial.

4. Yes

5. Assuming that there was a duty to supplement the interrogatory Judge Clair D Docket
probably abused her discretion by dismissing John and Sue’s lawsuit in this. Generdly trial
judges have broad discretion to regul ate the parties conduct in the discovery process. This
discretion includes the ability to issue sanctions. However the purpose of the discovery sanction
isto defer further wrongful conduct in discovery and the sanction should not be disproportionate
to the violation or unreasonably burdensome on a paty. While ajudge does have the power to
dismiss alawsuit for discovery violations thisis only appropriate for very serious violations of
the discovery process and generally only seen where there has been a pattern of ause of the
process. Here there is no evidence of continual discovery violations on the part of John and Sue
and the violation (assuming that falure to supplement was a violation) is likely very minor. Itis
not clear whether John and Sue intend to introduce the tape at trial or that the tape would be even
admissible. Thereisno evidence of an intent to hide the tape from DBugg, the filming was
conducted 2 years after the interrogaories were answered and DBugg knew of the existence of
the tape because he was present when it was filmed. This appears to be a very minor violation
and the dismissal of the case after over 2 years of litigation this close to the trial is an excessive
sanction and was an abuse of Judge D ocket’ sbroad discretion to regul ate discovery.
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1. No.

2. Likethefederal rules, Missouri does have therequirement to supplement interrogatories,
however, such requirement is not expansive as the federal rules. In Missouri, party’ s must
supplement interrogatory responses within a reasonable time where (1) the opponent asks for
identity of experts, (2) the identity of witnesses, (3) any question which was true when answered
but later becomes false, and (4) any answer which was false when made.

In this case, question 18 asked the partys if they had access to a recorded statement concerning
OCCURRENCES SET FORTH IN YOUR PETITION. Here the videotape had nothing to do
with occurrences set forth in plaintiffs petition. Rather, it was simply a videotape of the
defendant doing work on another persons home.

Although a party must supplement the interrogatories that are true when made, but later become
fdse, thisis not such asituati on because of the specific wording of theinterrogatory.

Further, nothing in the facts suggest that anyone el se has information regarding the occurrence.
Thus, although a party has a duty to supplement the identity of witnesses, nothing suggests any
witnesses need be identified.

The plaintiffs have nothing to supplement under thesefacts.

3. Asstated, parties must supplement answers to interrogatories when (1) to show the identity of
witnesses, (2) the identity of experts, (3) when statements were false when made, or (4) when
statements were true when made, but later become false.

4. Yes

5. The general ruleisthat the judge isthe final arbiter for discovery and alleged discovery
violations. When a judge makes such decisions, her decision is reviewed on an abuse of
discretion standard of review.

In determining whether a judge abused her discretion, the court will look to whether the judges
determination is against all logicin the record and was arbitrary and capricious.

In this case, there was no significant hardship to the defendant in this case because first of all, as
described above there was no duty to supplement the interrogatory. Further, evenif therewasa
requirement to do so, the defendant would not have been prejudiced in this case because there
was afull 6 months before trial was set. Therefore, the judge could have ssmply ordered
plaintiffs to turn over the materials which were discoverable.

The counter-argument is that this was simply a di smissal wi thout prej udice, because the judge
did not specifically state that it was with prejudice.



Nevertheless, because the interrogs need not have been supplemented and the defendant was not
subject to prejudice because the trial was still six months away, even though the judge has
discretion to decide discovery abuses, this was likely an abuse of discretion.
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1. Theissueinvolvesthe requirementsfor atrust & whether a charitable trust will survive alack
of beneficiary.

Generaly, avalid trust must have:
1. capacity
2. intent to create a trust/establish fiduciary duty
3. formality (declaration/transfer)
4. Res.
5. Ascertainable Beneficiaries
6. Lawful Purpose

The requirement of ascertainable beneficiariesis b/c there must be someone eligible to enforce
that trust & to ensure that the trustee is upholding his fiduciary duties.

However, in chaitable trusts, thereq't for an ascertainable bendiciary is relaxed somewhat b/c
the trust isfor thepublic good & ernforceable by the Atty Gereral.

Further, under the doctrine of Cy Pres. the ct. will determine whether the Settlor intended the
trust to benefit only a specific charity or organization or whether the Settlor had a “generic”
charitable purpose (i.e., to benefit society). If the ct. finds that Settlor had a specific purpose,
then the trust will fail. However, it the ct. finds a general charitable purpose, the ct. will reform
the trust to provide as such & continue the trust. The trend among cts. isin favor of continuing
charitable trusts when possible.

Here, the issue becomes: Did Alumni intend this specifically or generally. From the facts, it
appears that Alumni intended a general charitable purpose for the benefit of disadvantaged law
students.

The facts state that he (obviously) was an alumni of the Law School & had been a generous
benefactor. Thusit appears he was seeking to give only to his school. However, the “ purpose”
of the trust was to provide scholarships to economically disadvantaged law students—a genera
charitable purpose.

Thus, under the trend of ctsto find ageneral charitable purpose, the ct. would most likely reform
the K to provide scholarships for such law students at another school-though not necessarily for
paralegals.

Had the ct. not have Applied Cy Pres, the trust would have failed.
The principal would have gone back to Settlor by resulting trust. The principd would have been

distributed through the residuary of Alumni’swill if possible or to his heirs by intestate
succession.



2. Yes, Lori’strust may bemodified/terminated. Issue: What isreq'd for trugt
termination/modification?

Therulein MO isthat atrust can be modified (even asto a material purpose) /terminated if:
1) all competent, adult beneficiaries agree, &
2) the ct. determines that modification/termination is in the best interests of all minor,
incompetent, & unascertainable contingent beneficiaries.

Here, we have a situation that calls for such a determination by the court. Tabitha' s child is 23,
& thus a competent, adult contingent beneficiary. However, Tom’'s child isonly 3. Further,
because both Tom & Tabitha are alive, the class of their children has not closed. Thus, there
remains other possible contingent beneficiaries that are unascertainable.

Here, b/c of thedrought, etc. & b/c the parents of the contingent beneficiaries will presumably
use the principal for the benefit of their children, it islikely tha ct. will terminatethe trust so
long as Tabitha, Tom, & Tabitha's Child (age 23) all agree.

It should also be noted that the term “issue’—if not defined in the trust instrument—will be given
its meaning under Missouri intestacy laws. Assuch “issue” refersto all descendants of Tabitha
& Tom. Thus, in determining benefit to contingent beneficiaries, the ct. must take this definition
into account.

Further, if it is construed that by using the term “issue” that Lori intended that the Farmland stay
inthe family in perpetuity—it could be determined that such areq't isa restraint on alienability &
possibly avidation on the Rule Against Perpetuities (although that rule has changed in MO
recently).
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1. The Board of Regents of B.C.PK. will get the trust principal if thereviewing court decides to
invoke the Cy Pres doctrine. The Cy Pres dodrine involves thedistribution of charitable trust
property in amanner “as close as possible” to that as the Settlor of the trust wanted. In applying
the Cy Pres doctrine a Missouri court will determine two things, first what the specific intent of
the settlor as described by the charitable trust instrument was and more generally, what his
general interest behind the creation of the charitable trust was. If the court determines that the
Settlor of the charitable trust (Alvin) only wanted the trust principal distributed to BCLK if it was
alaw school then they will not use the Cy Presdoctrine and the trust will become aresulting trust
for Alvins residuary legatees or intestate hars. However (as courts interpreing charitabletrusts
often do) if the court determines that the settlor (Alvin) had a general charitable intent to help
disadvantaged law students and thisis broad enough to include paralega students, then the court
will invoke Cy Pres and will award the trust principal to the Board of Regents of BCPK. Given
the preference that courts havefor finding that Cy Presis applicable and charitable trusts should
continue or for the benefit of areasonably large unidentified number of the community at large |
think that a court would probably award the trust principal to BCPK before making it a resulting
trust for Alvin’s legatees or heirs.

Case law on the Cy Pres doctrine has seen it appropriate to use this doctrine when the discovery
of the cure to adisease in which the trust was donating to research was on was found. After the
cure for Polio was found courts dedded that the charitable trust had a general chariteble intent to
help cure disease and thus continued on with other non-polio research beneficiaries.

Alvin Alumni’strustin this case seems like less of a stretch than that existing case law. Alvin
simply wanted to provide for economically disadvantaged students who were studying the law at
hisalmamater. The facts do not indicate any desire to not help such peopleif they are studying
to be paralegds instead of lawyers. Thusin the fects as preferred, | believethat a court will use
the Cy Pres doctrine and determine that the Board of Regents of BCPK can use the trust principal
to create a scholarship for economically disadvantaged paralegal students. If the court decided
not to invoke Cy Pres, then the express charitable trust would fail, it would become a resulting
trust and be distributed to Alvin’sresduary legatees (under hiswill) or to hisintestate heirs.

2. Under Missouri trust law atrust will only be terminated if a court determines that all adult
beneficiaries consent to the early termination and that such termination will not disadvantageany
unborn, unascertained, unknown beneficiaries that the court should protect. Unlike some states
Missouri isless concerned with whether the purpose of the trust has been met. However, even
under this somewhat more liberal rule a court will usually not terminate atrust early if so doing
will be to the detriment of unborn, unascertained, etc. beneficiaries. Courts deciding trust issues
like this appoint a guardian ad litem to protect these unknown beneficiaries interests.

In our case, one settlor Lori isdead. Tabithaand Tom thefirst of theresiduary beneficiaries
want the trust terminated. The trust however was created for their support and for thar issue to
be distributed to the issue upon the death of Tabithaand Tom. The dispositive terms of a support
trust will usually not be adjusted by a court (and need not bedone by the trustee) as long as the



trustee is providing support in good faith and with proper motives.

Although Tom and Tabitha s income from the trust may have decreasad, to terminate thetrust
early and sell off the principal would operate to the detriment of the unborn, unascertained
beneficiaries of the trust (Tom and Tabitha's “issue” which will get the trust principal in equal
shares upon their death). Thus| believe that the Guardian Ad Litem arguing on behalf of the
unborn & unascertained issue of Tom & Tabitha (as well as their existing issue) will convince
the court to not terminate the trust early. The most Tom & Tabitha could hope for would be an
invasion of the principal to meet their support needs (but again since the other beneficiaries
would suffer from this) it
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Q1. BCPK is probably not entitled to the trust principle. At issue here is whether the doctrine of
cy prescan be employed to prevent the failure of a charitable trust. The portion of Alvin’s trust
that provides that the principal shoud be distributed a his last child’s death is a“charitable” trust
because its purpose is to further education (law school) and a sufficiently large class of persons
(economically disadvantaged law students) are the intended beneficiaries. According to the
doctrine of “cy pres’ if acharitable trust will fal for some reason, such as accomplishment of its
purpose or lack of beneficiaries, the court has the discretion to apply thetrust to asimilar
charitable purpose if it appears that the settlor has a general charitable intent in making the gft.

If the court finds that the settlor only wanted the trust to succead if it could accomplish the
specific god set forth inthe instrument, cy preswill not be availabl e and the trust will fail. In
this case, it appears that Alvin had a very specific purpose for establishing the memorial fund—he
wanted to benefit law studentsat hisal mamater. Thefact that Alvin was agraduate of BCLK
and an attorney (not a paralegal) shows that he intended to benefit disadvantaged students of
BCLK only. A school that provides training for paralegals is fundamentally different from a
school that confers law degrees, and Alvin's charitable trust should therefore fail because the
doctrine of cy pres cannot be used to allow BCPK to take the principal upon the deah of Alvin's
last surviving child. The investment accounts should go to Alvin’s heirs. His children had only
alife estate in the principal from the trust, and because the remainder of the principal cannot be
distributed to an aternate charity under cy pres, the trust fails and reverts back to Alvin's estate.

Q2. Thetrust may or may not be terminated as Tabitha and Tom desire. In Missouri, atrust may
be terminated if al adult beneficiaries consent to termination, and the court finds that termination
Is not detrimental to the interests of any unborn, disabled, minor, or unascertained beneficiaries.
Missouri law does not require that termination not frustrate a material purpose of the trust settlor.
In this case, however, termination of the trust would probably further the intent of the settlor, as
the annual income generated is no longer meet Tom and Tabitha' s financial needs. Lori’s
express purpose was to provide for the support, maintenance, and finandal needs of Lori, Tom,

& Tabitha, and the siblings therefore have sufficient grounds to seek termination. The trust can
be terminated in a court proceeding if al 3 adult beneficiaries (Tom, Tabitha, and Tabitha' s 23-
year-old daughter) consent, and if the court finds that termination will not be detrimentd to
Tom’s 3-year-old child and any other unborn “issue” (lineal descendants of Tom and Tabitha).
The court will appoint aguardian ad litem to represent the interests of Tom’s child and any
unborn issue, and if the guardian consents, termination will be granted. Here, the guardian may
be unlikely to consent, because at the death of Tom and Tabitha, the farmland will go to their
“issue,” “free of trust.” Although the farmland is currently unproductive, thisis not likely to be
the case forever, and the minor and unborn benefiaaries' interests would be harmed if



